This paper looks at how the Voluntary Partnership Agreement is working by using the Ghanaian and Malaysian experiences on this process. The difference in the forest management system in both Ghana and Malaysia, in itself poses some challenges to the implementation of the VPA. Further, the multi-stake holder approach used in Ghana, and the inter-governmental approach used in Malaysia presents different scenarios that may influence the implementation of the VPA. It is important to realize that measures that properly address circumvention and illegal imports from non-partner countries are of crucial importance for Voluntary Partnership Agreements (VPAs) to be a success. Therefore, the only way for Ghana and Malaysia to see VPA as a success is to be assisted in every way to build capacity among the law enforcement agencies.
INTRODUCTION
Forests are a vital part of the world's ecosystems. Natural forests, which once covered 48% of land on the planet, are irreplaceable and their loss has profound economic, social and environmental impacts. Unfortunately, the world's forest cover has now been reduced to 29% (3,900 million hectares) and continues to decrease every year at an alarming rate. Sixty million indigenous people are almost wholly dependent on forests to live, and forests makes up the livelihood of up to 1.6 billion people to greater or lesser extent worldwide (FAO 2001) .
resources (Attah and Becko 2008) . Recently, they were both engaged by the EU into entering a Voluntary Partnership Agreement (VPA), as part of the EU Action Plan for Forest Law Enforcement, Governance and Trade (FLEGT) . This is seen as an encouraging sign of commitment to improve forest governance, control, illegal logging and for partner countries to align to international timber trade legislation.
This paper looks at how the Voluntary Partnership Agreement is improving transparency and the stakeholders' engagement in forest governance, by using Ghana and Malaysia experiences on this process.
THE EUROPEAN UNION FLEGT ACTION PLAN
The difficult task of addressing the issue of the sustainability of the international trade in timber within the context of the serious problem of illegal logging means that the main international focus has been on this second area, illegality, with the aim of ensuring that all timber exports are at least compatible with the legislation of the country of origin. The underlying causes of illegality were summarised by the FAO as including a flawed policy and legal framework; minimal enforcement capacity; insufficient data and information about the forest resource and illegal operations; and corruption in the private sector and in government (FAO 2005) . All these are areas that need to be addressed, if sustainable forest management and protection worldwide is to become a reality.
In 2003 the European Commission adopted the Forest Law Enforcement, Governance and Trade (FLEGT) Action Plan which sets out a new and innovative approach to tackling illegal logging, linking good governance in developing countries with the legal trade instruments and leverage offered by the EU's internal market.
The Action Plan describes a package of measures, including: support for improved governance and capacity building in timber producing countries; encouraging the private sector to adopt purchasing policies to exclude illegal timber from their supply chains; promotion of public procurement policies; encouraging measures to avoid investment in activities that encourage illegal logging; support to governments who want to ensure that illegallyharvested timber from their territory is not admitted to the EU market.
The original document setting out the proposals for the FLEGT Action Plan also recognised the need to deal with timber from a partner country entering the EU via a third country, which would therefore avoid having to conform with the licensing scheme and the VPA's requirements:
This could involve development of a means of verifying that timber imports from third countries, which were then subject to further processing and exported to the EU, were harvested in conformity with national legislation in the country where the wood was logged. The original communication also highlighted some other areas that would have to be addressed, namely:
Procedures for distinguishing legal from illegal timber Forest and timber are also an international economic resource. The value of global forest products traded internationally in 2007 was estimated by the World Bank to be in the order of US$270 billion, of which developing countries account for 20% (ITTO 2007) . Tropical hardwood log production for 2006 was estimated to be 65% from AsiaPacific, 22% from Latin America and 13% from Africa, all of which totalling 137 million m 3 . The value of tropical woods exported from producer countries as logs, sawn timber, veneer and plywood in 2003 was $7.3billion. The export of secondary processed wood products (SPWP) from tropical timber producing countries was worth $8.3billion (ITTO 2006) .
The biggest markets for timber products in 2003 were the US ($3.9 billion and 21% of the US market) and the EU ($2.6billion and 11% of the EU market) followed by Japan (ITTO 2006) . The five major importers of tropical logs were China, followed by India, Japan, Taiwan and Portugal. China is also the world's largest exporter of timber products or SPWP, exporting $7.5 billion worth in 2003 (ITTO 2007) . China is currently the world's biggest importer of tropical logs, account for over half of the total imports, or 7.3 million m 3 , which is almost triple of its 1997 imports (ITTO 2007), with Malaysia, Papua New Guinea, Mynamar and Liberia being the main sources (EIA 2003) .
The most significant change in the world timber markets in the last few years has been the enormous increased imports of timber by China, together with its increased export of timber products to the EU, Japan and the US.
There are very significant discrepancies between reported exports of tropical hardwood logs from producer countries and the significantly higher figures reported by importing countries: 17% in 2003 and 14% in 2004 . Inevitably, this is taken to be an indication of the extent of illegally logged tropical timber being traded worldwide (ITTO 2006) . A significant proportion of the harvested and traded timber is illegal (timber which is harvested, transported, processed, bought or sold in violation of national laws) estimated to be worth $10-15 billion per year (the House of Commons 2006) . This is only a rough estimate because, as a recent UN Forest and Agriculture Organisation (FAO) report acknowledged," an unknown proportion of the world's timber is illegally felled, processed and traded" (FAO 2005) . The illegal timber trade is estimated to depress world prices between by 7% and 16%. It also represents a significant loss of government revenue, often in poorer countries where it is needed the most.
The FAO estimates that about 50% of all timber illegally felled are for domestic consumption (the House of Commons 2006). The adverse impacts of this are equal to those of the international trade although it is a much harder issue to tackle internationally. Legality has originally targeted exports; however, the issue of domestic illegal consumption of timber has also become as important from a development and environmental perspective as is the need to tackle the international illegal timber trade.
Ghana and Malaysia are important tropical timber exporters to the European Union (EU) and in the past doubts were cast over their ability to manage sustainably forest arriving from countries which are not participating in the voluntary licensing scheme; and how to treat shipments of wood from non-partner countries which are suspected to be of illegal origin (Anon 2003) .
At the core of the Action Plan are Voluntary Partnership Agreements with timber-producing countries that wish to eliminate illegal timber from their trade with the EU. These agreements involve establishment of a licensing scheme to ensure that only legal timber from producing countries ("Partner Countries") is allowed into the EU. Unlicensed consignments from Partner Countries would be denied access to the European market under the scheme. The agreements are voluntary. This means that Partner Countries can decide whether or not to sign up, although once they do so the licensing scheme is obligatory. Each Voluntary Partnership Agreement will require a definition of "legally-produced timber" and the means to verify that wood products destined for the EU have been produced in line with the requirements of this definition. Both the definition of legality and the verification system should be appropriate to circumstances in the Partner Country. Such a definition would be based on broad stakeholder consultations in the supply country. Details of these form parts of elements that are negotiated between each Partner Country and the EU. Where needed, EU development assistance is provided to help review laws. The development assistance will further enhance the ability of partner countries to build capacity in country to establish licensing schemes. The crucial characteristic of the proposed scheme is that it is voluntary and bilateral, involves mutual agreement and not binding on non-partner or third party countries. As a result it does not fall within World Trade Organisation (WTO) rules that would apply to a unilateral border control aimed at limiting the movement of illegal timber, and is therefore not in danger of being challenged by any WTO member. The EU is however considering additional measures to limit the possibility of circumvention through the use of third party countries.
The principle behind FLEGT is to encourage improved governance in producer countries, which is one of the reasons that the partnership approach has been taken. VPAs and licensing schemes as they presently stand without the additional measures will not address the issue of illegal timber from non-partner countries being allowed into the EU to compete unfairly with legally harvested timber -nor will it cover all wood and wood products, at least to begin with 1 . The difference between legal timber (i.e. FLEGT and VPA) and certified/sustainable timber is that legal timber meets the legal requirements in the country. Certified timber meets those requirements and includes other social and environmental practices in its operations, such as training people, carrying environmental impact analysis, and others.
Countries that have indicated their intention to engage in the VPA are Ghana, Gabon, Indonesia, Cote d'Ivoire, Democratic Republic of Congo, Malaysia, Cameroon and Liberia. Ghana and the Republic of Congo have signed the agreement while negotiations are in the most advanced stages with Malaysia and Cameroon.
IMPLEMENTATION OF THE FLEGT ACTION PLAN: GHANA AND MALAYSIA CASE STUDIES

Ghana
Ghana has a land area of 23.9 million hectares. Ecologically the country is divided into a high forest zone in the South, accounting for about a third of the land area (8 million hectares), a savannah zone (14.7 million hectares) mostly in the North, and a transition zone (1.1 million hectares) (SFM TROPIC 2005) . It is estimated that the total area of forests range from 2.72 million hectares to 6.34 million hectares (FAO 2005) .
The annual allowable cut estimated in 1997 was 1 million m 3 . This number will be lower at this moment considering the current market demand for commercial species and the decreasing standing volume of these species (Bird et al. 2006) . The total amount of wood harvested in Ghana in 1999 is estimated at 3.7 million m 3 ; chainsaw lumbering accounts for an estimated 1.7 million m 3 of timber (Tropenbos International 2004) .
The European Union continues to be Ghana's main market accounting for about 52% and 56% of volume and value respectively of timber exports from Ghana (ITTO 2005) . EU-25 imports of hardwood sawn from Ghana during 2008 represented 4.2 %, 4.8 % for hardwood veneer and 0.4% for hardwood plywood (ANON 2006) . The share of Ghana's exports to the European Union has seen a gradual decline from an average of 71% in 1991 to 52% in 2004. Two factors have accounted for this, namely the increased demand for documentation to show sustainable forest management and the diversification of markets in primary products. Ghana's primary wood product exports are air and kiln dried lumber. According to ITTO (2006a) Ghana's wood products exports dropped from 352,167 m 3 valued at about €138 million between January and September 2005 to 328,613 m 3 valued at about €126 million for the same period in 2006. The Forestry Commission attributed the export decline to structural constraints, including deficient processing equipments, unskilled labour and low level production techniques.
The United States, India and Italy were among the 10 major destinations for the country's wood products that imported about € 98 million worth of wood products or 78% of total wood exports. ITTO reports (ITTO 2006b) said wood exports to the Economic Community of West African States (ECOWAS) market registered significant increase by 113% from about € 9 million in January to September 2005 to more than € 19 million during the same period in 2006.
In an attempt to address the issues of providing evidence of legality to satisfy the European market a number of companies are beginning to participate in the Suppliers Group (SG) initiative organised by the WWF with the hope that a link with the buyers groups could result in access to markets and additionally provide for price premium for verified timber. Ghana has expressed serious reservations regarding the equity of a situation in which it will have to legislate to ensure that only legally sourced timber is exported to the EU but none of the individual EU Member States are willing to legislate to outlaw the import of illegal timber, nor is FLEGT aiming to achieve the same on a EUwide level, at least in the short to mid-term. Furthermore neither will the EU or its individual Member States be making any commitment to purchase Ghanaian certified timber, which is likely to become more expensive as a result of the costs associated with putting in place a proper chain of custody and certification system that can guarantee that timber is legally sourced.
Progress in VPA process
Ghana's preparation for the Voluntary Partnership Agreement (VPA) commenced in May 2005 when a multi-stakeholder consultative forum resolved that there was merit in pursuing the initiative. This was followed by focussed consultations both in-country and beyond as well as an official Ghana Government communiqué to the EC. The process has now been formalised and negotiations concluded.
Ghana These milestones defined five discreet deliverables for which Ghana has made commitments for implementation under the agreement. The deliverables are: the legal standard/definition, a system of verification of legality (the licensing system and the associated institutional arrangement that issues certificate of legality i.e. FLEGT Licenses, a Chain of Custody (CoC) system (log tracking system), an independent monitoring system in a wider institutional setting, measures to improve supply of legal timber to the domestic market and restructuring of the timber industry in Ghana that ensure a balance between resource availability and installed capacity form part of the VPA between Ghana and the European Union.
The EU have committed to supporting measures for Ghana to implement the agreed deliverables. The supporting measures also include capacity building measures. An impact study provided the basis and options for Ghana in its engagement in the VPA and allowed Ghana to seek support from the EU for mitigating measures that seek to provide alternate livelihoods for operators in the timber industry, particularly from the informal sector. The informal sector is responsible for providing over 80% of Ghana's demand for timber on the domestic market (Domson et al. 2007) . A multi-stakeholder oversight committee, known as the VPA Steering Committee, has been in place to oversee and collate views on the consultative process. Stakeholders were drawn from Government, private sector and civil society. Stakeholders have been being consulted on each of the negotiating elements/deliverables and separate sessions were held for each deliverable. For instance, there were forums for arriving at a consensus on the legal standard as well as others for the system of verification and mitigating measures of the VPA. The development of the chain of custody system and the verification system has enjoyed a number of stakeholder consultations since 2005. The broad stakeholder consultations have been the strong point in the Ghana VPA process.
Discussion, briefing, background papers and other documentation have been generated during the process of country preparation to inform the stakeholder discussions and policy choices and made available for consultation by interested parties. As each deliverable requires decision at a certain level, three strata of decision-making were established: the strategic level (Forestry Commission as the implementer of regulatory functions and forest control business processes), the policy/ministerial level and the Cabinet and/or Parliamentary level. Working groups in the delivery areas, i.e. legal standard, industry restructuring, legal assurance scheme, etc. were used to evolve base documents and policy options for consideration by the steering committee and a basis for stakeholder consultations.
During the VPA process some concerns were expressed regarding both the transitional costs of implementing the necessary chain of custody scheme and the fact that setting up a national certification system for timber is likely to increase the cost of exported Ghanaian timber. A further concern was that licensed Ghanaian timber, which is more expensive to produce, is competing with cheaper illegally logged timber.
Also the introduction of VPA process in Ghana has seen measurable improvement in broader stakeholder consultations in forest resource management, as Ghana has a history of state domination in policy formulation and a bias towards industry in the policy consultation process.
What VPA has brought to Ghana is significant contribution to law reinforcement. A technical and managerial infrastructure to effectively regulate, monitor and report compliance under the legality assurance scheme has started to be put in place and the institutional reforms are continued.
Malaysia
Forest cover in Malaysia constitutes some 19.52 million hectares or 59.5% of land area in the country. Of this 14.93 million hectares have been designated as Permanent Reserved Forests (PRFs), including some 11.18 million hectares of production forests (Zhang 2008) . In 2007, the Malaysian timber industry accounted for 8.1% of GDP and 5.7% of total export earnings. That year, Malaysia was also the world's third leading exporter of logs after Russia and the US; the second largest exporter of plywood after Indonesia; and eighth leading exporter of sawn timber (Zhang 2008 
Progress in VPA Process
In 2005 the European Commission (EC), with assistance of some Member States, started informal discussions toward formal negotiations for a VPA. In September 2006 Malaysia and the EU agreed to embark upon formal negotiations towards concluding a VPA not later than the end of 2007. Malaysia was the first country to engage in the VPA.
Since official FLEGT VPA negotiations started between the EU and Malaysia in 2006, two Senior Official Meetings (SOM), three Technical Working Group (TWG) and four stakeholder consultation meetings have been realised. This progress relates to Phase 2 of the three-phase work plan established at the SOM that envisaged completion of the FLEGT VPA negotiations by the end of 2008. Until this is accomplished, the timber trade action plan (TTAP) will continue to present its views and experiences in future meetings.
Unlike Ghana, Malaysia has the Malaysian Timber Certification Scheme operational with 34% of the total Permanent Forest reserve certified. Challenges for Malaysia in the VPA process have been the concerns on its stakeholder consultations and many of these have been pre-emptied by the presence of a third party certification system (ie. Malaysian Timber Certification Scheme -MTCS and Forest Stewardship Council -FSC). Concerns still remained in the following areas:
Adequacy of consultations, Timing of consultations which some stakeholders had difficulties in participating, Distribution of documents, and The engagement of local communities and indigenous communities.
Additionally the three forest regions being managed in Malaysia, (i.e. Peninsular, Sabah and Sarawak) has also posed as a key challenge for Malaysia's engagement in the VPA. It is also clear that Malaysia has considered the negotiations as strictly inter-governmental (MTCC 2008) , and therefore has not involved the non-governmental organisations in the negotiations (Jain 2007) . Hence the National Steering Committee of Malaysia which is the body driving the VPA process is mainly inter-governmental agencies. Hence in developing the Malaysian Timber Legal Assurance System (TLAS) the government of Malaysia and the National Steering Committee have not seen the need to involve other stakeholders outside the government agencies. This has questioned the transparency in the Malaysian process (Hatta and Mahidon 2008) .
COMPARATIVE ANALYSIS OF THE SYSTEM IN THE TWO COUNTRIES
The rationale behind the VPA is that areas of law enforcement that the State on its own was unable to fully implement would be done through the use of international market levers. To better understand the VPA system in Ghana and Malaysia is important to look at the definition of illegal logging in these countries. Illegal logging takes place when timber is harvested, transported, bought or sold in violation of national laws. The harvesting procedure itself may be illegal, including corrupt means to gain access to forests, extraction without permission or from a protected area, cutting of protected species or extraction of timber in excess of agreed limits. Illegalities may also occur during transport, including illegal processing and export, mis-declaration to customs and avoidance of taxes and other charges.
In Ghana under the VPA a timber licensing scheme (TLS) is to be implemented. The licensing scheme will ensure that all timber consignments leaving the country, specifically to the EU, are issued with licenses attesting to their compliance with all laid down regulations (legal standard). The improved enforcement of law is expected to contribute to better regulation of the utilisation of the resource which should also manifest itself in sustainable utilisation and management of the resource. In establishing the TLS, a reduced circulation of raw material is envisaged with a concomitant reduction in production capacity of the industry. The illegal supply arrangements of industrial wood on the domestic market will be curtailed along with its burgeoning chainsaw lumber business.
Ghana defines illegal logging as extraction and transportation of logs in contravention of the national laws in force at the time. Malaysia uses three categories to classify forest offences. For the domestic situation, legal measures and controls against illegal logging are considered adequate. Illegal logging is not yet so that a clear distinction can be made between organized crime and minor offences, which at the moment are all lumped together as forest crimes/illegal logging. The present system in Malaysia has three categories to define forest offences: Category 1 covers offences involving logging without license, logging outside licensed area and unauthorized construction of infrastructure and forest roads. Category 2 covers encroachment of forest reserves for agricultural activities and settlement. Category 3 covers other forest offences that involve felling of unmarked trees, cutting trees below the cutting limit, unlicensed workers, contractors with no valid sub-license, unregistered machinery plus other breaches of rules and regulations committed within and outside the forest reserve (www.mtc.com.my).
Both countries lack a clear demarcation of what is meant by illegal trade. This made in both cases VPA to be really important as an instrument for application of external pressure through the control of exports, coupled with capacity building to assist domestic enforcement efforts. Approach for the VPA in Malaysia is different from that of Ghana. While Ghana has a unified forestry administration, Malaysia has a two-tier system (Zhang 2008) . Malaysia has three Regions of Peninsular Malaysia, Sabah and Sarawak on the Borneo Island. Its two-tier government structure has federal and state authority. The individual states have control over natural resources and have their own constitution and legislature. This will have an impact on the negotiations of the VPA, and therefore will require different procedures in the implementation of an agreed VPA.
The Malaysian process is being led by the Ministry of Plantation Industries and Commodities. However, this ministry has jurisdiction over the plantation forests only, while the natural forests in under the prerogative of the Ministry of Natural Resources and Environment (Zhang 2008) . This fact complicates the whole operational obligations of the VPA being negotiated. The National Steering Committee of Malaysia in a strictly inter-governmental agency, and does not involve other stakeholders such as non-governmental organizations (NGOs), etc. The Malaysian Timber Certification Council (MTCC) is the lead agency and seeks to use the process to strengthen the acceptance of its scheme on the market. Such an approach may pose a challenge to the implementation of the VPA in Malaysia.
Ghana has a steering committee for the VPA made up of representatives from Government, civil society, private sector and national certification working group. The Steering Committee has established working groups in the specialised areas that deal with the elements of the negotiations, namely industry restructuring, domestic market, Legal Assurance scheme, Legal definition and a Policy sub-committee to propose areas that require policy and legislative review. These working groups in Ghana have representation from Government, civil society and the private sector. This makes all stakeholders feel engaged in the VPA process and is a key strength in the Ghana approach to the VPA.
Malaysia has focused on the key elements under proposals for the VPA while Ghana has broadened the scope of negotiations to include the domestic market and timber industry restructuring. Ghana seeks support from the EU to strengthen its enforcement on the domestic market. It is also likely that in an attempt to enforce the regulations and implement the VPA, there will be impacts on various actors and Ghana hopes to gain the support of the EU to put in programmes to mitigate the impacts of the implementation of the VPA. Both countries have strongly indicated their desire to promote FLEGT licences on the EU market.
The VPA process has had different routes in Ghana and Malaysia and this is derived from the particularities found in each country as follows:
Indigenous rights will be a key issue in Malaysia. A VPA will therefore seek to address customary rights issues that can have political implications for the government of Malaysia. Ghana's stakeholder consultative process has been seen as transparent and one of its key strengths in the VPA process. Ghana involvement of civil society even in the core negotiating team has allowed a broad acceptance of the Ghana position for the negotiations of the VPA with the EU. In Malaysia the multistakeholder consultation process has given voice to long standing conflict over recognition of aboriginal or native claims in forest lands. It will include an updated and automated wood tracking system (improved from the current paper-based system) to follow timber from the forest through to export.
CONCLUSION
It is too early to fully assess the benefits of implementing the VPA since Ghana who was the first one to sign the ratification documents is just starting implementation. However, because all VPA signing countries have to make a commitment there is general understanding in the market that they will progress to the production of legal timber. The EU FLEGT initiative has the potential to reinforce national objectives of improved forest governance and sustainable forest management. Producer countries, especially, those with ongoing governance reforms should find this a welcome complement to their efforts. The reforms must however, not be seen or implemented within the narrow confines of licensing schemes targeted for exports. While FLEGT/VPAs are generally seen as a positive development at the macro-economic scale there are potentially negative implications for rural livelihoods. As the VPA process will result in tighter forestry legal framework, it will exclude the small-scale logging segment, largely dominated by rural communities logging and chain sawing for subsistence. Discussions and attention must cover the initiative's potential outcomes on the domestic scene. The manner is which these outcomes are managed may determine the success of this new governance reform agenda. Perhaps lessons can be drawn from the Convention on International Trade in Endangered Species (CITES) and the Lacey Act of the USA that protects both plants and wildlife by creating civil and criminal penalties for a wide array of violations. They both state an increasing demand for evidence of legality which created a trend towards due diligence for imported wood products into the European and US markets. It is also evident that individual companies and trade associations are moving towards the due diligence approach. Measures that properly address circumvention and illegal imports from non-partner countries are of crucial importance for Voluntary Partnership Agreements (VPAs) to be a success.
Some law reforms with clear definitions of illegal activities, including corrupt or improper allocation of concessions, reducing or removing discretionary powers, establishing significant deterrent sanctions including powers to confiscate equipment, and specifying enforcement responsibilities at every stage in the timber commodity chain could only strengthen the VPA process in Ghana and Malaysia. It is expected that the VPA will improve law enforcement since there is support for capacity building among the law enforcement agencies, the forest laws will be reviewed to make them consistent and remove conflicting elements within the law.
